Farley told the inspector that Hanson, his immediate supervisor,
was in charge (Tr. 30).  Hanson abated the violation by instructing
the employee, in the presence of the inspector, regarding his
activity.  Hanson expressed no disagreement about receiving the
citation (Tr. 29, 30, 32).

The hazard here is that the person on the side of the truck
could fall off and be crushed under the rear tandem tires (Tr. 15) .

There were two legal IDs on the property.  The main ID was issued
to Getty Mining Company.  The additional ID was issued to ICC (Tr. 18)

The side on the truck Farley was riding had a sign reading
"Western Excavating" (Tr. 20) .  The inspector had been told this
company was a subcontractor for ICC (Tr. 20).  But at the prehearing
conferences no one claimed there were any other contractors on the
site except Getty and ICC (Tr. 27) .

ICC' s work practices were generally good and ICC -had a safety
program (Tr. 19, 20, 33).  ICC has no adverse history (Tr. 29).

Respondent presented no evidence.

Discussion

Respondent contends that the inspector failed to ascertain the
identity of the employer of Paul Farley.  Further, respondent cites
Phillips Uranium Company, 4 FMSHRC 549 (April 1982), in support of
its view that the citation should have been issued against the sub-
contractor, Western Excavating, and not ICC.

It is true that the inspector did not learn the name of Farley's
employer.  But the evidence abounds with circumstantial evidence that
ICC was Farley's employer.  There is no persuasive credible evidence
to the contrary.

Respondent relies on Phillips, supra, to support its position
that the citation should be against Western Excavating.  I disagree.
Even if we assume Farley was not an employee of ICC, the Commission
decision in Phillips predated the Secretary's guidelines relating to
independent contractors.  These guidelines now provide:

Enforcement action against production-operators
for violations involving independent contractors is
ordinarily appropriate in those situations where the
production-operator has contributed to the existence
of a violation, or the production-operator's miners
are exposed to the hazard, or the production-operator
has control over the existence of the hazard.
Accordingly, as a general rule, a production-operator
may be properly cited fox- a violation involving anfollowing:     160.00
